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BeforeHOLLAND, BERGER andJACOBS, Justices.
ORDER

This 2f' day of March 2011, upon careful consideration loé t
appellant’'s brief pursuant to Supreme Court Rul€cR6his attorney’s
motion to withdraw, and the State’s response,peaps to the Court that:

(1) On April 15, 2010, a Superior Court jury coneit the
appellant, Lazaar Chattin, of Attempted Murderhia First Degree and other
offenses. On July 23, 2010, Chattin was sentena#idr a presentence
investigation, to a total of forty-four years atviek V suspended after
twenty-five years mandatory for eight years at lléVesuspended after one

year for probation. This is Chattin’s direct appeal

YIncludes Cr. ID No. 0811001454,



(2) Chattin’s appellate counsel (“CounsélBas filed a brief and a
motion to withdraw pursuant to Supreme Court R&P (‘Rule 26(c)")?
Counsel asserts that, based upon a complete aefiilcaxamination of the
record, there are no arguably appealable issuesti€inas submitted eight
claims for this Court’'s consideration. The States masponded to those
claims and has requested that the Court affirnStn@erior Court judgment.

(3) When reviewing a motion to withdraw and an aspanying
brief under Rule 26(c), the Court must be satistieat defense counsel has
made a conscientious examination of the recordthadaw for arguable
claims? The Court must also conduct its own review of theord and
determine whether the appeal is so totally devdidat least arguably
appealable issues that it can be decided withoataarsary presentation.

(4) The criminal charges against Chattin arose ftawm incidents
that took place in Newark, Delaware, about a wgedtan the fall of 2008.
Both incidents involved acquaintances of Chattifyrell Wilson and Shaun

Holt.

2 Appellate counsel was not Chattin’s trial counsel.
3 See Del. Supr. Ct. R. 26(c) (governing criminal apealthout merit).
* Penson v. Ohio, 488 U.S. 75, 83 (1988)cCoy v. Court of Appeals of Wisconsin, 486
EJ.S. 429, 442 (1988Andersv. California, 386 U.S. 738, 744 (1967).
Id.



(5) On October 24, 2008, Wilson and Holt were haggout at
Wilson’s house when Chattin came by at about 1@@0. Shortly after
Chattin arrived, Wilson noticed that the gun hetkephis bedroom was
missing. Wilson suspected that Chattin had takergtin.

Later that evening, Wilson confronted Chattin abtaking the gun.
Chattin denied it, but when Wilson threatened tohpa down Chattin drew
the gun, pointed it at Wilson, and threatened tbhkmn if he didn’t leave.
As he left, Wilson heard a single gunshot.

(6) Wilson reported the gun as stolen to the poli&eew days
later, Wilson identified Chattin as the suspectrfra six-photograph photo
lineup, and a warrant issued for Chattin’s arrest.

(7) In the second incident, Wilson and Holt wereadiag out at
Holt's house on November 8, 2008 when, shortly teefd a.m., they saw
Chattin and several other men hanging around Wadsecar, which was
parked in front of the house. Holt went outsidesinoke a cigarette and
spoke briefly to Chattin.

Chattin asked Holt where Wilson was, and becamttied at Holt
when he would not answer. As he turned to leavdt IhEard a gun firing,
looked back, and saw that Chattin was shootingirat hHolt was struck

once in the leg as he fled up the steps and isdrdmt door of his house.



(8) Shortly after 2:00 a.m. on November 8, 2008 wNEastle
County Police received a 911 call of shots firedHalt's house. When
officers arrived, they found Holt in his bedroonthva gunshot wound to his
right leg. Holt told the police that Chattin hadshim.

(9) The police found six bullet holes in the fratdor of Holt's
house and a box of ammunition approximately fifsryds away. From the
ammunition box, the police recovered a latent fipgat that was matched
to Chattin. At the hospital, police showed Holt iagée photograph of
Chattin. From the photo, Holt identified Chattsithe shooter.

(10) The jury convicted Chattin of Attempted Murdarthe First
Degree, Reckless Endangering in the First Degreessd3sion of
Ammunition by a Person Prohibited, Theft of a Fireatwo counts of
Possession of a Firearm During the Commission Bélany (PFDCF) and
two counts of Possession of a Deadly Weapon byrsoRdProhibited. The
jury acquitted Chattin of Aggravated Menacing ané count of PFDCF.

(11) Chattin has submitted the following eight klai for this
Court’s consideration: (i) insufficient evidencedopport attempted murder
conviction; (ii) trial court error when omitting fy instruction; (iii) trial
court abuse of discretion when granting continuaieg trial court failure

to record side-bar conference; (v) prejudicial oficourt identification



procedure; (vi) prosecutorial misconduct; (vii) fieetive assistance of
appellate counsel, and (viii) denial of access aw llibrary. With the

exception of the continuance claim, Chattin’s ckiaf trial error were not
raised in the Superior Court. The Court will revithose claims for plain
error?

(12) Chattin claims that his attempted murder ccim must be
reversed because the State failed to prove thahteaded to kill Holf’
Chattin’s claim is without merit. The record refiethat Chattin fired a gun
six times directly at Holt who, at the time, wasdiing for his life. Under
these facts, there is no doubt that a rationat tfefact could have found
beyond a reasonable doubt that Chattin intendédl tdolt. ®

(13) Next, Chattin claims that the Superior Courteé@ when
deciding,sua sponte, not to give the jury a permissive inference mstion

as to Chattin’s state of mirfdAccording to Chattin, had the Superior Court

® “Under the plain error standard of review, theoeomplained of must be so clearly
prejudicial to substantial rights as to jeopardilze fairness and integrity of the trial
process.’'Wainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986).

’ See Del. Code Ann. tit. 11, § 636(a)(1) (2007 & Supp10) (providing that a person is
guilty of murder in the first degree when the persotentionally causes the death of
another person).

8 See Robertson v. Sate, 596 A.2d 1345, 1355 (Del. 1991) (providing thatamviction
will stand if “any rational trier of fact, viewinthe evidence in the light most favorable to
the State, could find the defendant guilty beyomdasonable doubt”).

® See Del. Code Ann. tit. 11, § 307 (2007) (permittingyj to infer defendant’s state of
mind from surrounding circumstances).



given the permissive inference instruction, they jwould have found him
not guilty of attempted murder.

(14) Chattin’s claim is without merit. Delaware |gpfovides that a
defendant is not entitled to any particular indiarg only a correct
statement of the substance of the twdere, the record reflects that the
Superior Court properly instructed the jury on thientional state of mind
required for both Attempted Murder in the First Dmg and the lesser-
included offense of Assault in the First Degreewadl as the reckless or
intentional state of mind required for Assaulthe Second Degree.

(15) Third, Chattin claims that the Superior Cowbused its
discretion when granting the State’s request foortinuance. The claim is
without merit. Neither Chattin nor the record sesgfg any basis to conclude
that granting the continuance was an abuse ofadisar “It is well-settled
that a trial judge is responsible for managementheftrial and is vested
with broad discretion to perform that functiof.”

(16) Next, Chattin claims that the Superior Cod@iled to preserve

key portions of the record” and thereby “frustrafba] efforts to identify

19 Barlow v. Sate, 2004 WL 1874699 (Del. Supr.) (citifgoray v. Sate, 720 A.2d 1132,
1138 (Del. 1998)).

11 Czech v. State, 945 A.2d 1088, 1095 (Del. 2008ee Hicks v. Sate, 434 A.2d 377, 381
(Del. 1981) (holding that “[u]lnless it is based olearly unreasonable or capricious
grounds, a discretionary ruling on a motion fooatauance will not be disturbed by this
Court.”).



appealable issues.” The claim appears to arise &omnreported side-bar
conference. Having reviewed the record, we aresfgadi that the omission
of the side-bar conference did not result in prgjido Chattin’s rights?

(17) Chattin claims that the identification proceslwsing a single
photograph was unduly suggestive. Chattin’s clamvithout merit. Holt
was an eyewitness to the November 8, 2008 shootitggidentified Chattin
three times: in his initial statement to policetreg¢ hospital when shown the
photograph, and when testifying at trial. The recaflects little likelihood
that the single photograph photo identificationtied misidentificatior?®

(18) Chattin claims that the prosecutor committedsconduct
during closing argument when using the pronounsafid “we” and when
stating, “Now, when I’'m talking about the Statelgrdben, it basically breaks
down like this: State has to, one, prove thatctimees were committed; and,
two, that it was the defendant who committed thesmes.’* Chattin's
prosecutorial misconduct claim is without merit. &ihusing personal

pronouns during closing argument, the prosecutmdt imply that he had

12 |n Delaware, “prejudice must be shown, or peragive have resulted from a failure to
record a portion of a trial proceeding for revelesibrror to be found.”Jensen v. Sate,
482 A.2d 105, 119 (Del. 1984) (quotimgss v. Sate, 482 A.2d 727, 734 (Del. 1984)).

13 «A conviction ‘based on eyewitness identificatiat trial following a pretrial
identification by photograph will be set aside dwattground only if the photographic
identification procedure was so impermissibly sigiye as to give rise to a very
substantial likelihood of irreparable misidentificen.” Walls v. Sate, 560 A.2d 1038,
1042 (Del. 1989) (quotin§mmons v. United Sates, 390 U.S. 377, 384 (1968)).

% Trial tr. at 32 (Apr. 15, 2010).



“superior knowledge, beyond that logically inferafiilom the evidenceé® or
express his personal belief or opinion as to Qfiattjuilt® Nor did the
prosecutor mislead the jury as to the burden obfpemd/or misstate the
element of any offense as Chattin seems to suggest.

(19) In his final two claims, Chattin asserts that had inadequate
access to the prison law library to do legal redeéor this appeal, and that
his appellate counsel was ineffective when filingreef under Rule 26(c).
The Court has reviewed the record and determinatl@hattin could not
raise a meritorious argument on appeal. Chatthm@ademonstrate that he
was prejudiced by his limited access to the lawalp or by Counsel
proceeding under Rule 26(®).

(20) The Court has reviewed the record carefully has concluded
that Chattin’s appeal is wholly without merit andvdid of any arguably

appealable issue. We are satisfied that Counseé rmazbnscientious effort

15 See Quirico v. Sate, 2004 WL 220328 (Del. Supr.) (citir§aunders v. Sate, 602 A.2d
623, 624 (Del. 1984)).

16 See Czech v. Sate, 945 A.2d 1088, 1099 (Del. 2008) (citiigump v. Sate, 753 A.2d
963, 966 (Del. 2000)).

7 In a criminal trial the trial judge is charged linforming the jury of the burden of
proof and the essential elements of an offemagor v. Sate, 464 A.2d 897, 899 (Del.
1983).

18 See Franklin v. Sate, 2004 WL 2419098 (Del. Supr.) (citiBrittingham v. State, 1995
WL 715837 (Del. Supr.) (rejecting, for lack of prdjce, defendant’s claim of ineffective
assistance of appellate counsel when review ofrdeco direct appeal demonstrated no
arguably appealable issue)).



to examine the record and the law and properlyrogeted that Chattin
could not raise a meritorious claim in this appeal.

NOW, THEREFORE, IT IS ORDERED that the State’'s motto
affirm is GRANTED. The judgment of the SuperioruCois AFFIRMED.
The motion to withdraw is moot.

BY THE COURT:

/s/ Carolyn Berger
Justice




